
Terrorism’s primary objective is to create
terror. It accomplishes this, and is differ-

ent from our traditional view of war, in that
it is usually directed against civilians, is ran-
dom and scattered geographically, and is not
conducted by a nation/state, although
nation/states may provide financing, equip-
ment and refuge for terrorists and terrorist
organizations. It is a criminal activity in
which criminals may voluntarily kill them-
selves in the act of committing their crimes.
Terrorists cannot be the object of negotia-
tions, diplomatic exchanges or treaties. 

Terrorism is of increasing concern as the knowl-
edge and possibly the capability for mass
destruction and death are widely available glob-
ally. Thus the majority of people who are not
criminals and who value and cherish life, peace
and security are faced with the need to prevent
a form of international criminal activity that
may pose a threat to their lives. That need has
already created a tension with accepted domes-
tic and international legal principles.

The United States is holding approxi-
mately 600 prisoners at Guantanamo Bay,
Cuba and perhaps more in Afghanistan. It
has interned suspected terrorists in the
United States. It is not clear who most of
these prisoners are, or the grounds on
which they are being held. To the extent
that many of them may be members of the
Taliban, they would appear to be prisoners
of war, and according to the Geneva
Conventions should be “released and repa-
triated without delay after the cessation of
active hostilities.”1 Assuming that we were
involved in a war in Afghanistan, while
“mopping up” operations continue, it
would appear that “active hostilities” have
terminated. The Taliban government has
been defeated and a new government
installed. Prisoners of war may continue to
be detained if they are charged with war
crimes or other offenses.2 However as of
August 2002, no such charges have 
been brought.

Assuming that many of the detainees
will be charged with a crime, the ques-
tion remains what forum or fora will be
used to try them. There are four possibil-
ities: military tribunals, military court
martials, the federal court system or an
international tribunal. 

The Geneva Conventions provide that
prisoners of war accused of war crimes and
other offenses must be tried before the
same courts and with the same procedures
(including appeals) as members of the
armed forces of the detaining power.3 If a
member of the U.S. armed forces is court-
marshaled, there is a right of appeal to the
United States Court of Appeals for the
Armed Forces – a civilian court. It would
appear that if members of the Taliban army
are to be tried, they should be tried by a
military courts martial. 

A “Rule of Law” – the application of
a predictable, fair and evenly applied
body of rules to govern the behavior of a
society – is a primary building block of
civilization. Critical aspects of such a
“Rule of Law” are the definition of crimi-
nal activity and the trial and treatment of
those accused of criminality. In the
United States the fundamentals of such
treatment and trial have evolved since its
founding. Many were incorporated in the
U.S. Constitution, particularly the Fifth
and Sixth Amendments, over two hun-
dred years ago.

Other provisions of the Constitution
apply to criminal proceedings, such as the
Eighth Amendment’s prohibition against
“cruel and unusual punishment.” These
Constitutional provisions regarding the
trial and treatment of those accused of
crime are supplemented by state statutes,
and many aspects of well established
Anglo-American common law, such as
those regarding the admissibility of evi-
dence and the right of appeal.4

More recently, basic concepts of fair-
ness in the treatment of prisoners taken
during armed conflict and the trial and
treatment of criminals who have violated
international norms of conduct have
been addressed on an international level,
incorporated in various treaties and con-

ventions and have resulted in the cre-
ation of international tribunals.5

Notwithstanding such Constitutional,
statutory and common law provisions to
protect the accused, the criminal justice
system has many flaws, and its implemen-
tation has been criticized.6 Since 1973, 100
men duly convicted and sentenced to death
have been exonerated, recently through the
use of DNA evidence.7

The Supreme Court has ruled that
the rights of an accused in the United
States are granted only to citizens.8

However, some constitutional protec-
tions, including Fourteenth Amendment
due process, apply to resident aliens.9 This
is probably why the Afghanistan prisoners
are being held in Guantanamo, Cuba,
rather than in the United States.

The attacks of September 11, 2001
had immediate human and economic
impacts. They have resulted in shifts in
the foreign and domestic policies of many
nations and will also have long-term
effects on international and domestic law.

On November 13, 2001, President
George W. Bush issued an executive
order entitled “Detention, Treatment and
Trial of Certain Non-Citizens in the War
Against Terrorism.”10 The order made
clear that it was in response to the terror-
ist attacks on the World Trade Center in
New York City, and on the Pentagon in
Washington, D.C. A primary finding was
that such attacks “… created a state of
armed conflict that requires the use of the
United States Armed Forces.” Its purpose
was to provide for the trial of certain
individuals “… for violations of the laws
of war and other applicable laws by 
military tribunals.”11

The use of military tribunals, while
rare, is not unique. Similar commissions
were used to try British Major Andre dur-
ing the American Revolution and those
involved in President Lincoln’s assassina-
tion after the Civil War. The most recent
use was 60 years ago by President
Franklin Roosevelt for a group of German
saboteurs who were apprehended after
landing on Long Island from a German
submarine. The action was upheld in
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1942 by the U.S. Supreme Court.12 It
should be noted, however, that the 1942
executive order promulgated by
President Roosevelt was made during a
war declared by the United States
Congress and applied only to persons
who were acting for “any nation at war
with the United States” — a limitation
not contained in President Bush’s order. 

Because the use of military tribunals
raises fundamental legal and practical
issues, President Bush’s order was imme-
diately controversial and stimulated 
considerable discussion and opposition.
It was rationalized on several grounds,
among them that evidence would, in
most instances, come from intelligence
sources that could be compromised if
disclosed, and that included disclosure to
the defendants against whom the evi-
dence would be used. 

The legal rationale for the use of mil-
itary tribunals is that “an extraordinary
emergency exists for national defense”
and “… that it is not practicable to apply
– the principles of law and the rules of
evidence generally recognized in the trial
of criminal cases” in federal courts.13 The
president’s order applies to any non-citi-
zen who the president determines “is or
was a member of al Queda” or “has
engaged in, aided or abetted, or conspired
to commit acts of international terrorism,
or acts in preparation therefore …” or has
knowingly harbored such an individual.14

There is no definition of “acts of inter-
national terrorism” or any definition of or
further reference to “al Queda.” It is esti-
mated that there are approximately 20
million non-citizens who live in the
United States15—and approximately 6.2
billion who do not.16 Any individual iden-
tified by the president in accordance with
the order is put under the jurisdiction of
the secretary of defense who is given the
authority to detain such an individual in
or outside the United States.17

The secretary of defense is given
authority to try the individuals designat-
ed by the president subject to the order.
The trial is to be by a military commis-
sion (the term is used interchangeably
with military tribunal), and the individ-
ual may be punished “with the penalties
provided under applicable law, including
life imprisonment or death.”18

The secretary of defense is charged
with issuing orders and regulations for
the appointment of the necessary com-
missions and the conduct of the trials,
which are to include a full and fair trial,
with the military commission sitting as
the triers of both fact and law. Such evi-
dence is to be admitted as would, in the
opinion of the presiding officer, have pro-
bative value to a reasonable person.
Access to evidence and its admission, as
well as the access to and closure of pro-
ceedings would be in a manner consistent
with the protection of classified or classi-
fiable information. 

Conviction and sentencing would
require a two-thirds vote of the members
of the tribunal present at the time of the
vote (a majority being present) and the
record of the trial, including any convic-
tion or sentence, would be submitted for
review and final decision by the president
or by the secretary of defense. Finally, the
president’s order provides that military tri-
bunals shall have exclusive jurisdiction of
individuals subject to the order and that
there shall be no other remedy or right of
appeal from an order of the tribunal.19

It is apparent that considerable dis-
cretion in framing the work of the mili-
tary tribunals was left to the Secretary of
Defense Donald Rumsfeld. The rules that
he promulgated on March 21, 2002, were
a major step in creating the format for a

fair trial. Amid other safeguards they pro-
vided the accused with a presumption of
innocence and various rights related to
the conduct of the defense20, the right to
choose counsel21, to see the prosecution’s
evidence22, to have a public trial (subject
to the protection of classified informa-
tion)23, and to remain silent with no
adverse inference to be drawn.24 In addi-
tion, the prosecution must prove guilt
beyond a reasonable doubt.25 Decisions
to impose the death penalty must be
imposed by a seven member commission
and must be unanimous26, and a “not
guilty” verdict cannot be changed.27 It
should be noted, however, that a guilty
verdict (other than in a death penalty
case) only requires a two-thirds vote.28

While the Department of Defense
order resolved many of the issues that
were the subject of controversy in the
president’s order and go far toward includ-
ing the elements of a fair trial, some sub-
stantial issues remain. The tribunal will be
composed of military officers appointed
by the secretary of defense or his
designee.29 The members may find it diffi-
cult to be objective when judging a person
whose purpose was to kill their military
comrades, even when such a wartime goal
may be normal and legal. 

Although defense counsel will be
assigned, that counsel will be a military
officer. The defendant may select civilian
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counsel of his choice (providing that cer-
tain criteria are met), but no provision is
made for the payment of such counsel.30

The most difficult issue is clearly the
need to protect the sources of evidence.
Thus the presiding officer determines what
evidence may be admitted and has the
authority to close any portion of (or the
entire) proceedings. Grounds for closure
include the protection of information “and
other national security interests.” The
accused and civilian defense counsel may
be excluded from the proceedings, and if
excluded may not be informed of any infor-
mation presented in the closed session.31

Witnesses are subject to cross exami-
nation. However, the witness may not be
physically present, may be heard in a closed
proceeding, and may use a pseudonym.32 If
the proceeding is closed, civilian defense
counsel will be unable to cross examine.
Almost any evidence may be admitted,
whether sworn or unsworn.33

While there is no appeal from a deci-
sion of a military tribunal, the regulations
provide for the establishment of a “review
panel” of three military officers to review
trial records and deliberate “in closed con-
ference.” The panel must either forward
the case to the secretary of defense with its

recommendation or “return the case to the
appointing authority for further proceed-
ings” if a majority of the panel has a “defi-
nite and firm conviction that a material
error of law occurred.”34 The secretary of
defense can also return the case for further
proceedings or forward it to the president
with a recommendation.35

In many respects the failure of the
United States to bring charges against
those it is holding (both outside and
inside the United States) is the most trou-
blesome aspect of the situation. As indi-
cated, if the members of the Taliban
armed forces are not accused of specific
crimes, and are being held solely because
they were defending their country, they
should be repatriated. 

Members of al Queda pose a more dif-
ficult problem. If they intend to pursue ter-
rorist activities when released, they will
pose a continuing threat. Even though they
may not have committed or aided in the
commission of a crime prior to being cap-
tured, assuming that it can be proven that
they intend to commit crimes if released,
they are entitled to a trial to determine
their intent. However, is intent without an
action a crime? The answer to this question
will lie to some extent in a conspiracy the-

ory—that al Queda is a criminal enterprise
and that those joining knew its criminal
purpose and had the intent of furthering its
criminal objectives. Broadly viewed, under
this theory any member of al Queda could
be guilty of conspiracy.

Many questions are inherent in the
issues surrounding those detained at
Quantanamo. The members of al Queda
must be charged with a crime in order to
justify their continued detention. They
may be tried, if they are tried, by a mili-
tary tribunal, and that is the assumed
purpose of the president’s executive
order. If members of the Taliban are
charged with a crime, they should be
tried by a military court martial which
follows similar rules concerning the
admissability of evidence and openness
as those in federal criminal courts, and
which includes the right to appeal to a
higher civil court. 

Terrorists could also be tried under the
U.S. Uniform Code of Military Justice by a
courts martial. A more likely forum, if a
military tribunal is not used, is a federal
court, where the 1993 bombers of the
World Trade Center (none of whom were
U.S. citizens) were tried and convicted. Two
non-citizens accused of terrorism are now
being tried in the federal courts (Zacarias
Moussaoui and Richard C. Reid). Ironically,
as of September 2002, two American citi-
zens are being held in the United States
without being charged with any crime and
with no access to counsel (Jose Padilla and
Yasser Esam Hamdi). 

Finally, an international tribunal
could be established to try terrorists, or
they could be tried in the International
Criminal Court. While such an approach
would have some advantages, it would be
the least likely forum to protect confiden-
tial sources of information, and appears
highly unlikely in the context of current
United States foreign policy.

As indicated, holding prisoners for
many months without charging them
with a crime and without access to coun-
sel is contrary to fundamental elements
of constitutional and domestic law and
international treaties. It contradicts our
claim to being a nation governed by and
respecting the rule of law. After the 1993
Trade Center bombing and in the past
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year, we have shown that the federal
courts are a forum capable of trying ter-
rorists while protecting sources of evi-
dence. The use of military tribunals will
raise questions, both here and abroad,
about the integrity and fairness of the
process and its results. 
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