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A few years ago, on October 15, 2017, actress Alyssa Milano delivered a tweet that sparked a social movement. 
She wrote, “If all the women who have been sexually harassed or assaulted wrote ‘Me Too.’ as a status, we might 
give people a sense of the magnitude of the problem.”1 The public’s response was monumental. That single tweet 
unleashed a social media hailstorm with half a million tweets within twenty-four hours2 and twelve million posts 
across Facebook within the same timeframe.3 
 
 The “#MeToo” hashtag on social media served as a way for those who have experienced sexual 
harassment in various forms to unite under a single message, against what has been both a social and legal concern 
for decades. As Time Magazine put it, “Women have had it with bosses and co-workers who not only cross 
boundaries but don’t even seem to know that boundaries exist….These silence breakers have started a revolution 
of refusal, gathering strength by the day, and in the past two months alone, their collective anger has spurred 
immediate and shocking results: nearly every day, CEOs have been fired, moguls toppled, icons disgraced. In 
some cases, criminal charges have been brought.”4 By October 2018, those who had been toppled included 
Harvey Weinstein (the former American film producer), Senator Al Franken, actor Kevin Spacey, news host 
Charlie Rose, New York Attorney General Eric T. Schneiderman, and at least 196 others.5 
 
 In New York, however, this movement helped further a legislative agenda that was already years in the 
making at both the state and local level. In 2005, the New York City Council passed Local Law 85 (“The 
Restoration Act”) in an effort to “clarify[] a number of [New York City Human Rights Law] provisions 
and…underscor[e] that protections afforded by New York City’s human rights law are not to be limited by 
restrictive interpretations of similarly worded state and federal statutes.”6  In the wake of the #MeToo movement, 
New York State and New York City subsequently passed legislation, recently amended portions of which will be 
discussed below, that notably altered the standard applicable in sexual harassment and other discrimination cases; 
expanded protections for non-employees and employees of small employers; restricted the use of non-disclosure 
provisions in cases involving sexual harassment and other forms of discrimination; prohibited mandatory 
arbitration clauses (a section which is arguably unenforceable and preempted by federal law7); and created 
mandatory notice, policy, and training requirements, among other things. 
 
 As demonstrated below, this Article focuses on the “severe or pervasive” test that courts have developed 
as a litmus test for determining what conduct is actionable sexual harassment. First New York City and now New 
York State have taken drastic steps away from this traditional standard routinely applied under federal law, and, 
in doing so, have turned a well-established approach upside-down. In the Author’s view, adopting an entirely new 
analysis was unnecessary, because the traditional approach had the mechanisms necessary to accomplish the 
legislature’s goals. 
 
 
 



Some Statistics: Sexual Harassment in the Workplace 
 

In the 2018 fiscal year, the Equal Employment Opportunity Commission (“EEOC”), the federal agency 
empowered to enforce federal discrimination laws, fielded 90,558 charges of discrimination. About 32.3 percent 
of those (24,655) involved allegations of sexual discrimination or harassment.8 In 2017, following the advent of 
the #MeToo movement, the EEOC experienced a 13.6 percent increase in sexual harassment allegations.9  

 
The general trend was similar locally. At the New York City level, Carmelyn P. Malalis, the Commissioner 

of the New York City Commission on Human Rights, testified before the New York City Council that, in 2017, 
claims of gender-based discrimination were the most prevalent form of discrimination investigated by the NYC 
Commission, constituting 17 percent of all employment-related claims. The Commissioner also reported that in 
the two years prior to her testimony, sexual harassment complaints increased 43 percent.10 In the same vein, 
independent, non-governmental studies report that roughly 38 percent of women have experienced sexual 
harassment in the workplace.11 

 
The Federal Framework 

 
Prohibition on Sex Discrimination—A “Congressional Joke?” 
 
The framework that governs federal sex discrimination law is rooted in a 1964 statute enacted in the wake 

of ongoing civil rights protests in Birmingham, Alabama. At the time, gender discrimination was not the focus. 
A year before the passage of the Civil Rights Act of 1964, then-President John F. Kennedy addressed Congress, 
emphasizing that “[r]ace discrimination hampers our economic growth by preventing the maximum development 
and utilization of our manpower. It hampers our world leadership by contradicting at home the message we preach 
abroad…. Above all, it is wrong.”12 He urged Congress to take action: “The cruel disease of discrimination knows 
no sectional or state boundaries. The continuing attack on this problem must be equally broad. It must be both 
private and public—and it must include both legislative and executive action.”13 A few months later, the President 
prodded Congress again because both Houses had failed to act: “Although these recommendations were 
transmitted to the Congress some time ago, neither House has yet had an opportunity to vote on any of these 
essential measures [concerning various forms of discrimination].”14 Significantly, nowhere in President 
Kennedy’s two speeches to Congress did he mention sex discrimination. 

 
 One year after President Kennedy’s two speeches and some months after his assassination, Congress 
enacted the Civil Rights Act of 1964. The initial draft of the legislation did not mention sex discrimination or 
harassment; it addressed voting rights, public accommodation, public facilities, and public education. The title 
addressed employment discrimination with respect to the terms, conditions, and privileges of employment on the 
basis of race, color, national origin, or religion, but it did not mention sex. The initial theory, perpetuated for years 
(even by the courts15), was that opponents of the legislation added “sex” as a protected category as a way to 
prevent the bill from advancing, but leading treatises have since abandoned this view in the face of contrary 
evidence.16  
 
 Representative Howard W. Smith of Virginia, then-Chair of the House Rules Committee, introduced an 
amendment to add sex discrimination into Title VII of the Civil Rights Act of 1964. In a letter to an author of an 
early article discussing sex discrimination, Congressman Smith explained that the “statement that the amendment 
was ‘slipped in’ the bill by me in an attempt to delay voting, is utterly untrue, as the record shows. The amendment 
was a popular one. Particularly active in its adoption were the women and Members of the House. It was debated 
fully and adopted in the House in open debate, and subsequently approved in the Senate.”17 
 
 On Saturday, July 12, 1964, the Civil Rights Act became law with the prohibition on sex discrimination 
in employment intact. Curiously, the EEOC Executive Director at the time was less than enthused out of concern 
that the EEOC would become the “sex commission.”18 Nonetheless, from then on, Title VII, the title involving 
discrimination in employment, made it unlawful for an employer to discriminate against any individual with 



respect to his or her “compensation terms, conditions, or privileges of employment[] because of such individual’s 
race, color, religion, sex, or national origin.”19 
 
  The Current State of Federal Sex Discrimination and Sexual Harassment Law 
 
 Sex discrimination law as a topic for discussion is broad. As mentioned above, Title VII prohibits an 
employer from discriminating against an employee based on gender, which can include sex stereotyping, making 
it “an unlawful employment practice…to discriminate against any individual with respect to…terms, conditions, 
or privileges of employment, because of such individual’s…sex.”20 In its simplest form, sex discrimination 
includes an employment action taken against an individual because of his or her gender. But this can occur in 
different forms.  
 

An employee may, for example, demonstrate that he or she has been discriminated against based on sex 
under a disparate treatment theory, where the argument is a female employee was qualified for the job but 
experienced an adverse employment action—such as being rejected for a promotion, terminated, or demoted—
under circumstances that give rise to an inference of unlawful discrimination. If the employee establishes these 
elements—that is, puts forth a prima facie case—then the burden shifts to the employer to “articulate some 
legitimate, nondiscriminatory reason” for the alleged adverse action. Following that showing, the burden returns 
to the employee to prove by a preponderance of the evidence that the legitimate reasons offered by the defendant 
were not its true reasons but were a pretext for discrimination.21 This method of proof, which is still how courts 
analyze disparate treatment claims today, was established in 1973 by the Supreme Court in McDonnell Douglas 
Corp. v. Green, 411 U.S. 792 (1973). 
 
 As the courts continued to develop the McDonnell Douglas framework for analyzing discrimination cases, 
they realized that not every claim involves tangible employment actions. While a disparate treatment claim 
“requires a showing of an adverse employment action ‘either because of gender or because a sexual advance was 
made by a supervisor and rejected,”’22 not all instances of sex discrimination are so direct. With this realization 
in mind, the Supreme Court recognized in 1986 that sexual harassment in the form of a hostile work environment 
is also actionable. The standard used to determine whether harassment is actionable is whether it has “the purpose 
or effect of unreasonably interfering with an individual’s work performance or creating an intimidating, hostile, 
or offensive working environment.”23 According to the Supreme Court in Meritor Sav. Bank, FSB v. Vinson, 
“[t]he phrase ‘terms, conditions, or privileges of employment’ evinces a congressional intent to ‘strike at the entire 
spectrum of disparate treatment of men and women’ in employment.”24 Importantly, for “sexual harassment to 
be actionable, it must be sufficiently severe or pervasive to alter the conditions of [the victim’s] employment and 
create an abusive working environment.”25 
   
 Understanding the “Severe or Pervasive” Standard 
 
 This Article critiques the newly enacted sexual harassment standards in New York. Understanding the 
federal “severe or pervasive” standard applicable in sexual harassment cases is crucial to this critique because 
New York State, following New York City’s lead, flipped this standard on its head with its new law.  
 

As the standard began to evolve, the Supreme Court stepped in to clarify what it meant by “severe or 
pervasive” in Meritor. A woman working for a forklift leasing company in Tennessee in the 1980s was subjected 
to what she viewed as a hostile work environment. Teresa Harris was a Rental Manager, and her boss and the 
president of the company, Charles Hardy, had a habit of making sexually charged, inappropriate comments to her 
during work. He would tell her, “[Y]ou’re a woman, what do you know?” On numerous occasions, he stated that 
“we need a man as the rental manager.” And his sense of humor often involved “jokes” such as, “Let’s go to the 
Holiday Inn to negotiate your raise.” With little guidance on what “severe or pervasive” entailed, the lower court 
believed that “Charles Hardy’s comments cannot be characterized as much more than annoying and insensitive. 
The other women working at Forklift considered Hardy a joker. Most of Hardy’s wisecracks about females’ 
clothes and anatomy were merely inane and adolescent[.]”26 Although the court sympathized that Ms. Harris was 



“offended,” it did “not believe [the inappropriate sexual comments] were so severe as to seriously affect [Harris’] 
psychological well-being. A reasonable woman manager under like circumstances would have been offended by 
Hardy, but his conduct would not have risen to the level of interfering with that person’s work performance.”27 
In other words, according to the Court, a reasonable woman would have just shrugged off Hardy’s comments. 
The Supreme Court disagreed. 

 
In a rather sharply worded reversal, the Supreme Court emphasized that “Title VII comes into play before 

the harassing conduct leads to a nervous breakdown. A discriminatorily abusive work environment, even one that 
does not seriously affect employees’ psychological well-being, can and often will detract from employees’ job 
performance, discourage employees from remaining on the job, or keep them from advancing in their careers.”28 
The Court clarified that, although the test is not “mathematically precise,” we can determine whether an 
environment is hostile or abusive by “looking at all the circumstances” while balancing factors such as “the 
frequency of the discriminatory conduct; its severity; whether it is physically threatening or humiliating, or a mere 
offensive utterance; and whether it unreasonably interferes with an employee’s work performance.”29 The test 
has two prongs: “[A] sexually objectionable environment must be both objectively and subjectively offensive, 
one that a reasonable person would find hostile or abusive, and one that the victim in fact did perceive to be so.”30  
Therefore, conduct is “severe or pervasive” enough to alter the conditions of employment and create an abusive 
working environment when “the environment would reasonably be perceived, and is perceived, [by the victim,] 
as hostile or abusive.”31 
 
 Aside from the difference between the objective and subjective elements, it is important to note that the 
test is satisfied by conduct that is either severe or pervasive—it does not have to be both. In this way, a single 
incident can be sufficiently severe or pervasive, but a combination of different actions or words can be enough as 
well. Isolated incidents, unless they are on their own severe, will often not rise to the level of creating a sexually 
harassing, hostile work environment, nor will sporadic, occasional comments easily support the claim. Stray 
remarks are not often actionable because “[e]veryone can be characterized by sex, race, ethnicity, [age,] or (real 
or perceived) disability,” so “it is therefore important in hostile work environment cases to exclude from 
considerations [acts taken against the plaintiff] that lack a linkage or correlation to the claimed ground of 
discrimination.”32 A one-time, sex-based tirade targeted at the plaintiff can certainly be enough, but the purpose 
of Title VII is to root out discriminatory conduct, not to establish a general civility code in the workplace. 
Realizing that these descriptions can make the “severe or pervasive” standard appear overly strict, courts often 
emphasize that “the fact that the law requires harassment to be severe or pervasive before it can be actionable 
does not mean that employers are free from liability in all but the most egregious cases.”33 Courts make fact-
specific, case-by-case inquiries, and cases that present genuine issues of material fact should not be dismissed. 
 
The New York City Framework   
 
 For years, both New York State and New York City followed the federal standards discussed above. They 
each had their own laws, but the wording and concepts were close enough to Title VII that courts would mush 
their analysis of three laws into one, borrowing Title VII concepts and transposing them across the State and City 
sexual harassment analysis.34 Even when the New York City Council amended the New York City Human Rights 
Law in 1991 (“1991 Amendments”), the courts glossed over any attempt at differentiation because the Council 
did not make changes to the text of the construction provision; without express language in the law from the 
Council clearly noting a departure from traditional concepts, the default approach was to follow already 
established law at the federal level. Curiously, the Council wrote in its Committee Report that the 1991 
Amendments would “put the city’s law at the forefront of human laws,” and Mayor Dinkins even stated in his 
remarks at the time that “it is the intention of the council that judges interpreting the City’s Human Rights Law 
are not to be bound by restrictive state and federal rulings and are to take seriously the requirements that this law 
be liberally and independently construed.”35  
 

How did New York’s highest court react to these remarks? “We are not persuaded.” In McGrath, a case 
involving Toys R Us, the New York Court of Appeals explained that the “broad expressions of overriding policy 



[in the Human Rights law] offer no basis to overlook the textual similarities between [the City law] and the federal 
statutes or to abandon [the] general practice of interpreting comparable civil rights statutes consistently, 
particularly since these broad policies are identical to those underlying the federal statutes.”36 The Court of 
Appeals was looking for clear direction—not policy proclamations made outside of the law. Taking the criticism 
to heart, the City Council reacted. 

 
Flipping the “Severe or Pervasive” Standard Upside-down 
 
Shortly after the decision in McGrath, the Council enacted the Local Civil Rights Restoration Act of 2005, 

which amended the New York City Human Rights Law. The Council enacted the Restoration Act to clarify that 
(1) some provisions of the City Human Rights Law were textually distinct from its state and federal counterparts, 
(2) all provisions of the City Human Rights Law required independent interpretation to accomplish the new City 
law’s uniquely broad and remedial purposes, and (3) cases that failed to recognize these differences—such as 
McGrath—were being legislatively overruled. The Council specifically amended the construction provision of 
the law, adding that the City Human Rights Law should be construed liberally for the accomplishment of the 
“uniquely broad and remedial” purposes of the law, “regardless of whether federal or New York State civil rights 
law, including those laws with provisions comparably-worded…[,] have been so construed.”37 In its Committee 
Report, the Council also openly poked at “recent judicial decisions” that “underscore the need to clarify the 
breadth of protections afforded by New York City’s human rights law.”38 The “Court of Appeals reasoned [in 
McGrath] that broad statements regarding the intended liberal construction of the City’s human rights law are 
insufficient to justify interpretation of the law to afford broader rights than are protected under comparably worded 
state or federal laws,” quipped the Council in a vexatious tone. Therefore, the Restoration Act “explicitly states 
that the human rights law must be construed independently from both federal and New York State civil and human 
rights laws, including laws with comparably worded provisions.”39 In other words, the Council thought it made 
its intentions clear in the 1991 Amendments, but since the Courts continued to merge federal, state, and local 
standards, the Council decided to intervene once more. This time, however, the Courts heard the Council loud 
and clear. 

 
The Appellate Division, New York’s intermediate appellate court, jumped on the opportunity to redefine 

the contours of sexual harassment analysis under City law as soon as it could. In fact, the parties did not even 
have to ask. (The dissent in the case criticized the majority for adopting a new standard without any input from 
the parties involved.) In Williams, the First Department of the Appellate Division affirmed a decision for the 
employer, but it did so after explicitly abandoning the “severe or pervasive” test in favor of a much lower, 
plaintiff-friendly standard applicable to the City Human Rights Law. The Court explained that the “‘severe or 
pervasive’ rule has resulted in courts ‘assigning a significantly lower importance to the right to work in an 
atmosphere free from discrimination’ than other terms and conditions of work.”40 The Court took issue with the 
“middle of the road” approach established in Harris and explained that the words “severe or pervasive” imply 
that some discrimination is acceptable in the workplace so long as it is not “severe” or “pervasive.” According to 
the First Department, the traditional analysis equates a workplace that is entirely free from discrimination with 
one that has some discrimination but not enough to be actionable. This leeway was deemed unacceptable. 

 
To address what it perceived as a gap between harassment cases that fall between “severe or pervasive” 

and “merely” offensive stray remarks, the First Department created a new test: “the primary issue for a trier of 
fact in harassment cases…is whether the plaintiff has proven by a preponderance of the evidence that she has 
been treated less well than other employees because of gender.”41 The Court went on to explain that efforts by 
employers to dismiss cases under this standard should “normally be denied” where material facts are in dispute. 
In an attempt to quell justified gasps from employers that were essentially just informed, even factually sparse 
cases would not be dismissed, the Court explained with a verbal pat on the shoulder: “[W]e assure employers that 
summary judgment will still be available where they can prove that the alleged discriminatory conduct in question 
does not represent a ‘borderline’ situation but one that could only be reasonably interpreted by a trier of fact as 
representing no more than petty slights or trivial inconveniences.”42 From the Court’s perspective, unless the 
employer can affirmatively show that the actions alleged are nothing more than a petty slight or a trivial 



inconvenience, off to trial we go! Some later cases have doubled down on this analysis, emphasizing that under 
the “less well” standard employers will prevail on summary judgment and successfully dismiss sex discrimination 
cases “only if the record establishes as a matter of law that discrimination played no role in its actions.”43 

 
Before continuing, it is important to underscore a couple conceptual points about New York City’s “less 

well” test. First, the words “less well” appeared in neither the Council’s Committee Report nor in the text of the 
Restoration Act itself. Even though the Council made it clear that the City Human Rights Law should be 
interpreted in a more liberal fashion, it did not actually state that the “severe or pervasive” test was wrong. It 
criticized courts for being restrictive, and it emphasized that “similarly worded provisions of federal and state 
civil rights laws [should serve] as a floor below which the City’s Human Rights law cannot fall,” but it never 
affirmatively stated, at least in the Author’s view, that traditional standards would be completely abandoned and 
turned upside-down.  

 
Observing that federal standards have been interpreted too narrowly does not necessitate a complete 

departure from those standards; one could, perhaps, address the issue by relaxing existing standards and 
legislatively disavowing court decisions that miss the mark. In fact, this has been done before. When Congress 
amended the Americans with Disabilities Act in 2008, it did so because the Supreme Court had interpreted the 
provisions of the Act too narrowly. In response, Congress passed the Americans with Disabilities Act 
Amendments of 2008, which legislatively overruled numerous Supreme Court decisions by name and expanded 
existing definitions and rules of construction.44 Just as the Council did with the Restoration Act, Congress 
expressed disappointment that the courts were not interpreting the ADA with the same expansive breadth that 
Congress originally intended when the law was enacted in 1990. Thereafter, Courts responded accordingly, 
interpreting the ADA in a more liberal and plaintiff-friendly manner, but they did not have to adopt entirely new 
tests as the First Department did in Williams. 

 
Second, the “less well” standard, when coupled with the “petty slight or trivial inconveniences” defense, 

is a clear table-turn of the federal “severe or pervasive” standard. The criticism is that the “severe or pervasive” 
test allows for some discrimination in the workplace, but that is not necessarily true. At least, it does not have to 
be. The “severe or pervasive” standard as developed through Meritor, Harris, and other cases attempted to 
differentiate between occasional stray remarks or mere utterances—perhaps words that as an afterthought were 
said when they should not have been—and a sexually harassing environment. The new “less well” test, even with 
its disclaimer that it does not mean to establish a general civility code, makes it much easier to turn one-time or 
infrequent slips into actionable conduct. This observation should not be read as an endorsement of discrimination 
in the workplace. It is not. Without question, no one should have to endure any amount of discriminatory 
conduct—sexual or otherwise—while at work (or anywhere, for that matter). But lowering the standard to such 
an extent that efforts to dismiss cases will “normally be denied” may be unjustified. As demonstrated below, the 
federal standard was more than capable of allowing arguably meritorious cases to continue to trial, but it did so 
without creating a paranoia that an accidental utterance that was more than a “petty slight” (whatever that means) 
could result in a multi-year litigation requiring tens, if not hundreds, of thousands of dollars to defend.  

 
For example, the Author can recall reading one particularly memorable situation where an employer 

defended a sexual harassment case for over five years before it was resolved. The plaintiff’s allegations were 
inconsistent and self-contradictory to the point that they were, at most times, logically non-sensical. Even after 
the plaintiff admitted that almost all her allegations did not happen, the court refused to dismiss the case under 
the auspices of the City Human Rights Law’s uniquely broad and remedial mandates. The “less well” standard is 
well-intentioned, and perhaps courts will be able to apply it fairly as the jurisprudence develops, but another 
approach could have been loosening existing standards instead of turning them upside-down. 

 
The New York State Framework 
 

New York State has amended its Human Rights Law numerous times. The past few years alone have seen 
substantial changes. In 2018, in the wake of the #MeToo movement, Governor Cuomo signed into law the 2019 



New York State budget, which included numerous amendments to the State Human Rights Law, some of which 
included the following.  

 
The protections of the State Human Rights Law were extended to non-employees, such as contractors, 

subcontractors, vendors, consultants, and others providing services to New York employers. For this reason, 
employers can now be held liable when these non-employees are sexually harassed on-site.  

 
Limitations were also placed on confidentiality and arbitration clauses that concern sexual harassment 

claims. Agreements or contracts that attempt to limit the disclosure of facts underlying sexual harassment claims 
are unenforceable, unless such provisions are the victim’s preference. There are also timing requirements involved 
with such provisions: the person agreeing to confidentiality must be afforded 21 days to decide whether to accept 
or reject such a non-disclosure provision. The 2018 amendments also made mandatory arbitration clauses that 
cover sexual harassment claims illegal, but, as mentioned above, this section of the law may be preempted by the 
Federal Arbitration Act. 

 
New York State, in line with New York City, also requires that employers provide sexual harassment 

training to employees. In addition to satisfying other specific requirements, employers must adopt a sexual 
harassment policy. 
 
 In 2019, New York State continued to expand its Human Rights Law’s reach. Some of the most notable 
changes included, but were not limited to, expanding the State Human Rights Law to all employers; extending 
the time period during which a person can file a complaint for sexual harassment with the New York State 
Division of Human Rights; creating the potential for individual liability by definition as opposed to only those 
instances where an individual “aids” or “abets” conduct prohibited by the State Human Rights Law; and 
expanding the rules that were previously particular to sexual harassment to all forms of discrimination.  
 

Significantly, and of particular interest for this Article, the State legislature eliminated both the “severe or 
pervasive” standard, bringing itself in line with New York City’s “less well” test, and the two-part Ellerth / 
Faragher affirmative defense available under Title VII, which allowed employers to avoid liability for sexual 
harassment so long as the supervisor’s sexually harassing conduct did not result in the victim experiencing a 
tangible adverse employment action, the employer exercised reasonable care to prevent and correct promptly any 
sexually harassing behavior, and the employee unreasonably failed to take advantage of any preventative or 
corrective opportunities provided by the employer or to avoid harm otherwise.45  

 
The New York State legislature expressly stated that “sexual harassment is [now] an unlawful 

discriminatory practice when it subjects an individual to inferior terms, conditions or privileges of employment 
because of the individual’s membership in one or more…protected categories,” “regardless of whether such 
harassment would be considered severe or pervasive under precedent applied to harassment claims.”46 
Furthermore, “[t]he fact that [an] individual did not make a complaint about the harassment to [his or her] 
employer…shall not be determinative of whether such employer…shall be liable.”47  Making it abundantly clear 
that it was aligning itself with the New York City standards, the State legislature added an affirmative defense: 
“[H]arassing conduct does not rise above the level of what a reasonable victim of discrimination with the same 
protected characteristic would consider petty slights or trivial inconveniences.”48 

 
In this way, in one legislative move, New York State abandoned its longstanding practice of following 

federal standards in favor of joining New York City’s more plaintiff-friendly “less well” approach. Although the 
State Human Rights Law does not use the words “less well,” defining sexual harassment as being subjected to 
“inferior terms, conditions or privileges of employment,” when combined with “petty slights” defense, equates to 
an adoption of the City Human Rights Law’s “less well” standard. 
 
The Proven Flexibility of the “Severe or Pervasive” Test 
 



The primary criticism of the “severe or pervasive” test is that it has allowed judges to dismiss otherwise 
viable cases. But the criticism, as demonstrated below, is misplaced. The fault lies with the judges applying the 
test, not in the test itself. If the legislature felt that cases were being dismissed too easily, it could have liberalized 
the existing analytical structure instead of redefining the approach entirely—just as Congress did with the 
American with Disabilities Act Amendments of 2008. 

 
For example, in Howley, a female lieutenant firefighter, Ellen Howley, who was attempting to receive a 

promotion, was exposed to a tirade of sexual comments from her co-worker. During a firefighters’ benevolent 
association meeting, William Holdsworth used explicit, offensive, and derogatory language to denigrate Howley 
and to express his views that she was not promoted to chief based on her withholding or poorly performing sexual 
favors.49 Although the district court held that one instance of verbal harassment, standing alone, could not support 
a hostile environment claim under the “severe or pervasive” standard, the Second Circuit disagreed. The Court 
engaged in a detailed analysis, explaining that there is no magic threshold number of harassing incidents that give 
rise to a hostile environment. The “severe or pervasive” test has the flexibility to adjust to various situations—
even those where the alleged conduct only occurred once. With this in mind, the court held that “[a]lthough 
Holdsworth made his obscene comments only on one occasion, the evidence is that he did so at length, loudly, 
and in a large group in which Howley was the only female and many of the men were her subordinates. And his 
verbal assault included charges that Howley had gained her office of lieutenant only by [granting sexual favors]. 
It cannot be concluded as a matter of law that no rational juror could view such a tirade as humiliating and resulting 
in an intolerable alteration of Howley’s working conditions.”50 

 
This case demonstrates that the traditional criticism that the “severe or pervasive” test is inflexible and 

requires the dismissal of viable cases is misplaced. It is certainly the case that the “severe or pervasive” test is 
sometimes misapplied or misstated as “severe and pervasive,” but the test itself is viable. Occasional 
misapplications of law are not unique to the “severe or pervasive” test; they occur in all contexts where human 
value judgments play a role, which is essentially everywhere. 

 
Consider another example: the Schiano case. Nicole Schiano was hired as an administrative assistant and 

promoted to corporate financial assistant. When she asked for a raise, one of her supervisors responded that she 
was “sleeping with the wrong employee.” He repeated this comment in the presence of her co-workers, and while 
she was sitting at her desk working, he would approach her from behind and place his hands on her back, neck, 
or shoulders while leaning into her. Her supervisor called her “hot” and even discussed the type of underwear she 
wore. Her supervisor’s actions affected her so much that Schiano requested that a partition be mounted around 
her cubicle to keep her supervisor from seeing her. Faced with these facts, the lower court dismissed her hostile 
work environment claim, finding that while her supervisor’s behavior was, “on occasion, undeniably porcine, it 
did not alter the terms and conditions of her employment” because the incidents were not particularly severe, they 
did not interfere with her job performance, and the frequency of the inappropriate behavior was not particularly 
continuous or regular.51 
 
 In a decision that vacated and remanded the lower court’s decision concerning Schiano’s hostile work 
environment claim, the Second Circuit reminded the district court that “the fact that the law requires harassment 
to be severe or pervasive before it can be actionable does not mean that employers are free from liability in all 
but the most egregious of cases.”52 Citing Howley, the Court explained that “[w]hether any single act was as 
severe as the single act in Howley is not dispositive. By extracting the question of how ‘humiliating’ an instance 
was from the larger context of the case, the district court failed to evaluate the relevant conduct as a whole.”53 
 
 The decisions in Howley and Schiano demonstrate why the criticism of the “severe or pervasive” standard 
is misplaced. As the Court in Schiano emphasized, the “severe or pervasive” test is a fact-intensive, case-by-case 
standard, and it does not render itself to overarching generalizations. When Courts attempt to paint in broad 
strokes, as the lower court did in Schiano, the appellate courts are there to remedy misapplications of law. 
 
Conclusion 



 
In the past decade or so, we have seen first New York City and subsequently New York State expend 

significant effort to differentiate themselves from federal law. The goal—for both the City and State—has been 
to establish a strong departure from what the legislature representing each region has viewed as a tolerance for 
sexual harassment in the workplace. The goal itself—that is, combatting sexual harassment in the workplace—is 
unquestionably important. But in the author’s view, a complete abandonment of the “severe or pervasive” test 
was unnecessary for the reasons stated above.  

 
Turning the standards applicable to hostile work environment cases upside-down will have serious 

ramifications for society and business. From one perspective, one could say that an unforgiving standard will 
create the best form of deterrence. From another perspective, such a standard—one that requires the court to 
ascertain if one was treated “less well” based on gender—has the potential to allow frivolous cases to fester in 
court for years, which has both a fiscal cost and societal cost: fiscal because defendants are forced to expend 
thousands of dollars defending meritless cases and societal because bad cases divert resources and attention away 
from those whose cases should be vindicated. 
 
 
Ian-Paul A. Poulos, Esq. is an Associate with Clifton Budd & DeMaria, LLP. He represents management in a 
wide range of labor and employment law matters in state and federal court. 
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