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One of the most contentious proposals of the 2008 Presidential campaign and of the current Congressional 

season in Washington is the Employee Free Choice Act (EFCA). Supported by President Obama and opposed 
by Senator John McCain and most other Republicans, EFCA would be the most significant change to federal 
labor law in over sixty years.  First, EFCA would allow the National Labor Relations Board (“NLRB”) to 
certify a union without an election if a majority of workers voluntarily sign cards authorizing a union to 
represent them (this provision is also known as “card check”). Second, EFCA would impose new penalties on 
employers who violate workers’ rights during initial organizing campaigns.  And third, EFCA would permit 
bargaining disputes between an employer and union to be decided by arbitration during first-time contract 
negotiations.  

 
However, several powerful groups are opposed to any change.  The U.S. Chamber of Commerce has 

launched a vociferous campaign against EFCA’s “Card Check” provision, which they claim will lead to 
intimidation and coercion in the workplace.1 Congressional Republicans have also been outspoken opponents of 
card check.  Last February, Republican Senators Jim DeMint (S.C.) and Mike Enzi (Wyo.) introduced the 
Secret Ballot Protection Act, S. 478.  This bill would make it illegal for an employer to voluntarily recognize a 
union through card check and would require NLRB elections.  

   
While many are opposed to EFCA, it cannot be denied that reform is needed. Congress passed the 

National Labor Relations Act (“NLRA”) in 1935 to protect employees’ “right to self-organization, to form, join, 
or assist labor organizations, to bargain collectively through representatives of their own choosing, and to 
engage in other concerted activities for the purpose of collective bargaining or other mutual aid or protection.” 
The NLRA galvanized union organizing and, by 1945, 35% of private sector American workers belonged to a 
union.2 Congress amended the NLRA in 1947, and again in 1959, but there have been no other major revisions 
to the Act since then.3 Meanwhile, union membership has dropped to 7.6 % of the private workforce, far below 
levels prior to the NLRA when no federal laws protected the rights of employees to engage in concerted 
activity.4 

 
Wilma Liebman, the current chairwoman of the NLRB, has written that the NLRA is a “doomed legal 

dinosaur” that has “failed to protect workers rights to organize.”5 Some commentators argue that legislative 
reforms, like EFCA, are not necessary because the NLRB can change legal doctrine to better protect workers 
rights.  But, this “solution” is a double-edged sword.  While anti-labor decisions of the Bush-appointed Board 
may be flipped once an Obama Board takes charge, nothing prevents a future conservative-appointed Board 
from undoing the work of the Obama Board.  It can even be argued that the Board never actually establishes 
precedent, as shown by how often the Board’s views change when new presidential administrations take over.6  

 
The first part of our article pays particular attention to decisions by the Bush Board.  These decisions 

highlight how labor law has become prone to disruption by political appointees, and suggest why the best way 
to preserve workers rights is to change the law.  Our second section discusses how EFCA would change the 
NLRA and the procedures of the NLRB, and describes several models similar to EFCA that could be followed 
when reforms are implemented.  In contrast to other legal analyses of EFCA, we look at how, rather than why, it 
should be put into practice.  



 

 

1. The Current State of US Labor Law  
 

The AFL-CIO and other leading unions believe that EFCA is a necessary reform for three reasons: (1) 
The current process for forming unions – NLRB elections – is badly broken, (2) Remedies for NLRA violations 
do not adequately deter employer unfair labor practices, and (3) Even if a union wins recognition, the good faith 
bargaining requirement is not enough to ensure a contract is created. The following sections examine the current 
state of U.S. labor law to analyze the validity of these allegations. 
 

a) The NLRB Election Process 
 

Section 9 of the NLRA governs the election process by which unions can gain legal certification. If a 
union submits a petition to the NLRB and the Board finds that there is a question of representation affecting 
commerce (with at least 30 % of workers supporting the union), the Board will direct a secret ballot election. If 
the union wins the election it gets a presumption of majority status for at least one year, but if the employer 
prevails there can be no question of representation for one year.7 

 
Opponents of EFCA’s card check provision claim that the secret ballot is of central importance to the 

NLRA. However, historically card check has always been preferred to elections.  The original NLRA, the 1935 
Wagner Act, rejected the preference for elections and the vast majority of unions gained recognition voluntarily. 
Under Wagner, the purpose of elections was investigatory and Board elections generally only occurred when 
there was a conflict between two or more unions concerning who represented the majority of employees.8 When 
elections were held, any employer interference was considered inherently coercive and illegal.9  

 
In 1947, the Taft-Hartley amendments to the NLRA fundamentally changed the nature of elections.  The 

amendments expanded employer free speech, limited union access to the electorate, and outlawed many union 
activities. But, the Board maintained a preference for voluntary recognition, holding in the case of Joy Silk Mills 
that an employer must recognize a union on the basis of card check unless they could objectively demonstrate to 
the Board that there was doubt as to whether the cards accurately represented the employees’ wishes.10  In 1974, 
the Supreme Court overturned Joy Silk Mills, holding in Linden Lumber that an employer had no obligation to 
recognize a union on the basis of card check alone. Under current law, if the employer refuses to recognize a 
petitioning union, the union must petition the Board for an election. Unfortunately, employers can now use the 
election process to secure time to defeat unionization efforts. 

 
The current time frame between the filing of a petition and the election averages between 39- 56 days 

and over 90 % of elections take place within sixty days of the filing of the petition.11 During this time, the 
employer enjoys unlimited access to workers, while the petitioning union is provided only the names and 
contact information of the affected employees within seven days following the scheduling of the election date.    

 
Employers’ advantages in a union campaign are further amplified by: (1) non-employee union 

organizers’ lack of access to the workplace; (2) employer “free speech rights;” (3) increased opportunities for 
employers to discharge union supporters due to the Bush Board’s narrowing of the definitions of “employee” 
and “mutual aid and protection;” and (4) the Dana notice requirement’s restraint on voluntary recognition. 
 

The seminal case of Lechmere (1992) has made initial union organizing campaigns much more difficult. 
In Lechmere, the employer prohibited non-employee union solicitation anywhere on the employer’s property. 
As a result of the employer’s ban, the union was unable to get in contact with 80 % of the employees. After 
obtaining only one authorization card, the union filed an unfair labor practice claim, arguing that the employees’ 
right to self-organization, guaranteed by Section 7 of the NLRA, depended on their ability to learn the 
advantages of self-organization from others. 

   



  The Supreme Court majority disagreed with the union, holding that the NLRA confers virtually no rights 
on non-employees seeking to solicit on an employer’s property.  The results of Lechmere are that in all but the 
most isolated of workplaces, the employer maintains unlimited access to the electorate while the union may 
need to resort to methods as difficult as tracking license plate numbers, paying for expensive newspaper ads, or 
standing on dangerous roads. 12 It is hard to believe that the framers of the NLRA intended Section 7 to be 
interpreted in such a way.  
 
 Unions have tried to circumvent Lechmere through “salting” – where unions send organizers to 
companies to seek employment so once hired they can motivate employees to unionize.13 However, the Bush 
Board made salting considerably more difficult in Oil Capitol II.  In this 2007 case, the Board held that salts 
who are fired for engaging in union activity are not presumed to be entitled to backpay, the statutory damages 
award for unlawful discharges.  The new evidentiary standard for the establishment of backpay awards makes 
salting more financially burdensome for unions.14         

 
 Employers have long understood that an effective method to combat a union election is to threaten 
employees with the closing or transfer of the plant, or a loss of pay and/or work hours.15 The Taft Harley 
Amendments codified employers’ right to engage in “free speech” under section 8(c), and courts have 
continuously expanded its scope to the detriment of workers’ rights.  Two recent examples of this expansion are 
Crown Bolt

16and St. Josephs News-Press.17  
 

The case of Stanadyne Automotive illustrates the extent to which an employer’s “free speech rights” 
weigh more on the legal scales than employees’ right to organize under the NLRA.  In Stanadyne, in response 
to a union campaign, the employer instituted a rule that prohibited employees from discussing, soliciting, or 
distributing fliers on working time that discussed the union.  The CEO organized seven compulsory meetings 
with his employees where he predicted strikes, plant closure, and violence in the event of unionization and 
stated “threats, intimidation, and death” are a reality of a union environment.  The Board held that this conduct 
did not exceed the bounds of permissible campaign speech. But, then-Board-member and current-Board-chair 
Wilma Liebman argued in dissent that the ruling was based on “decisions that retreated from well-established 
principles of Board law and that weakened employees’ protections under the act.”18 

 
While Ms. Liebman wants to overturn Bush Board decisions like Crown-Bolt and Stanadyne, she has 

also admitted that “even a Board firmly committed to a dynamic application of the law would be limited in what 
it could do.”19 That is because the Board is constrained not only by their own precedents, but by the text of the 
NLRA itself.20 Section 8(c) of the NLRA effectively prohibits the Board from creating strict election speech 
guidelines like those adopted throughout Canada.21  
 

The NLRA prohibits employers from firing employees for engaging in activities for workers’ mutual aid 
and protection. 22 Despite this specific prohibition, workers are fired in one forth of organizing campaigns and 
overall 20% of union activists are terminated.23 The number of discriminatory discharges has increased as the 
Board has narrowed the legal meaning of “mutual aid and protection,” and “employee.”  
 
            In a string of recent cases the Board has significantly narrowed what constitutes lawful mutual aid or 
protection, thus providing employers with the ability to discharge employees for activities formerly protected by 
the Act.24  For example, in cases involving conflicts between organizing rights and property rights, the Board 
overturned a policy of “seeking a proper accommodation between the two,” and created a bright-line rule that 
an employer’s property rights, however minimal, outweigh any employee right to engage in union activity.25 
The Board has also greatly narrowed the definition of “employee,” overturning precedent and declaring 
university professors, the disabled, graduate students, and “salting” applicants to be “non-employees.”26  
 
 The definition of “employee” is of crucial importance because the Taft Hartley Amendments expressly 
excluded “non-employees” from NLRA coverage, allowing employers to fire them with impunity.  Supervisors 



are among those “non-employees” excluded by Taft Hartley.  The Bush Board has not only narrowed the 
definition of employee, it has also expanded the definition of “supervisor.”27

 

 
Dissatisfied with the election process and the Board, organized labor is increasingly relying on card 

check agreements as the preferred means of organizing.  A card check agreement between the union and an 
employer generally provides that the employer will voluntarily recognize the union, if the union can present 
signed authorization cards from a majority of workers.   

 
  From 1998 to 2003, the AFL-CIO organized nearly three million workers, but less than one-fifth of 

those employees’ unions were certified through NLRB elections.  At the same time, between 1998 and 2003, 
the number of NLRB elections held annually declined by 30%.28 Union success-rates are higher under card 
check agreements than during elections.  Although the most recent NLRB statistics show that unions won 67 % 
of elections held in the first six months of 2008,29 organizing campaigns in which parties entered card check 
agreements ended with union recognition 78% of the time.30 

 
These agreements, also known as “majority sign-up agreements,” were approved by the NLRB in Keller 

Plastics in 1966.31 However, the Board modified Keller in the 2007 Dana case, holding that when an employer 
recognizes a union voluntarily, the employer must post a notice in the workplace and that the Board will 
continue to process any employee-filed decertification or rival union petitions until 45 days after the posting of 
the notice.32 Dana gives an employer less incentive to voluntarily recognize a union because its decision may be 
subject to second-guessing through a decertification petition. 

 
 
b) The Lack of Strong Remedies  
 
The NLRA vested the crafting of remedies primarily to the discretion of the Board.  Currently, the 

Board maintains the remedies of back-pay, posting notice, and injunctions, as well as the ability to create 
“extraordinary” remedies.  However, labor scholars have long recognized that these remedies no longer deter 
employers from committing unfair labor practices.33 The staggering number of employer unfair labor practices 
bears testament to the weakness of the current assortment of remedies. According to a recent study by Cornell 
University labor specialist Kate Bronfenbrenner: “Employers threatened to close the plant in 57% of elections, 
discharged workers in 34%, and threatened to cut wages in 47% of elections. Workers were forced to attend anti 
union one-on-one sessions with a supervisor at least weekly in two-thirds of elections. In 63% of elections 
employers used supervisor one-on-one meetings to interrogate workers about who they or other workers 
supported, and in 54% used such sessions to threaten workers.”34 

 

The back pay order is designed to make the employee whole for losses suffered on account of an unfair 
labor practice.35 However, the legal test for determining eligibility for back-pay, known as the Wright Line test, 
leaves many employees like Humpty Dumpty – shattered and unable to be put back together again.  Under the 
Wright Line test, the fired employee must initially show that the employer’s opposition to union activity was a 
motivating factor in their termination. The burden then switches to the employer who can concede anti union 
sentiment was a factor in the decision to fire the employee or argue that the employee was lawfully fired for a 
legitimate business reason.  Even if the employer is unable to prove a lawful termination, he can still lessen his 
liability by showing that the employee could have mitigated their own damages.36 

 
In St. George, the Board modified the Wright Line analysis by permitting an employer to relieve himself 

of his burden on mitigation by producing evidence that there were substantially equivalent jobs in the area 
during the back-pay period. Once the employer does this, the burden is then placed on the employee to prove 
the inability to mitigate their damages.37 In Grosvenor Orlando Associates, the Board used this analysis to deny 
an unlawfully terminated worker back-pay because he waited fourteen days to seek new employment.38  Prior to 
these decisions, the average backpay for an unlawfully terminated employee averaged only $2,700. By placing 
the burden on the fired employee, the Board will likely make future back-pay awards even less.39  



  
The Board can also order injunctions under section 10(j) of the NLRA.  Section 10(j) injunctions allow 

the NLRB to temporarily intervene in a labor dispute to stop an employer’s unlawful actions.  The issuance of 
10(j) injunctions can be essential to unions since the traditional enforcement process can take several years. 
However, since 2001, the Board’s has issued an average of only 16 injunctions per year – a 388 % decline from 
the prior eight years! 40  

 
When the Board finds that an employer violated the Act during a union election campaign, it attempts to 

restore the electorate to “pre-violation status.”  If the violations are perceived to be inconsequential to holding a 
fair election, the Board may order no substantive remedy. On the other hand, if the employer commits egregious 
violations that prevent the holding of a fair election, then the Board can use “extraordinary” remedies like a 
Gissel bargaining order or setting the election results aside.  

 
The Board is supposed to issue a Gissel order in exceptional cases involving “outrageous” and 

“pervasive” employer unfair labor practices.41 The remedy orders that the union be certified, over any employer 
objections, but only if the union had a majority of signed authorization cards.  The ineffectiveness of the re-
election remedy (employers prevail even more often in a re-election) makes the Gissel order an extremely 
important remedy.  Unfortunately, the Bush Board rendered Gissel orders virtually obsolete.42  

 
The 2004 case of Hialeah Hospital is illustrative of Gissel’s decline. In Hialeah, the employer 

committed many egregious unfair labor practices during an election campaign.  Just hours after receiving the 
union’s demand for recognition, the employer held a mandatory meeting where he threatened employees.  The 
owner then punished those workers he suspected of being union supporters, and fired the two leading organizers. 
Finally, immediately before the election, the owner held another meeting threatening employees with discharge 
if they engaged in union activities and reminded them of the two employees already fired. The trial court issued 
a Gissel order, finding that the unfair labor practices made holding a fair election impossible. But, the Board 
vacated the order, holding that the situation could be remedied through a second election.43 Even if the next 
Board revives the Gissel order and injunctions, and reverses St. George, they would still be limited in their 
ability to remedy by the NLRA’s lack of punitive measures.      
 

c) Collective Bargaining 
 

Winning a Board election represents only half the battle against an employer committed to defeating the 
union. Currently, forty five % of newly recognized unions fail to reach a contract with the employer in the two 
years following certification.44 This shows that the NLRA’s good faith bargaining requirement is an insufficient 
protection of employees’ right to engage in collective bargaining.  

 
Section 8(d) of the NLRA defines the duty to bargain collectively as the “mutual obligation of the 

employer and representative to meet at reasonable times and confer in good faith with respect to ….terms and 
conditions of employment.” 45 Section 8(d) also explicitly forbids the Board from imposing a contract provision 
on the union or an employer, regardless of a party’s refusal to bargain in good faith.  Courts have strictly 
adhered to this position. In HK Porter, the Supreme Court found that the employer intentionally and illegally 
delayed the bargaining process for eight years in an effort to destroy the union.  Despite the Court of Appeals 
holding that the only way to rectify the situation was to enforce a contract based on union demands, the 
Supreme Court held that the Board had no authority to supervise over contract provisions.46 

 
The practical result of HK Porter was to limit the Board, even when faced with a party that has clearly 

refused to bargain in good faith, to issue only an order to comply with Section 8(d) in the future. Without a 
more effective remedy, it is generally up to the employer or the union to place pressure on the other to succumb 
to their demands.  The NLRA largely relies on the employer and the union to engage in self-help to achieve fair 
contract provisions. However, this premise has been subverted by the Taft Harley Amendments, which lessened 
the equality of bargaining power that is essential to the self-help approach.  



 
A union’s primary means of putting economic pressure on an employer is to engage in a strike. However, 

workers’ ability to strike was severely limited by the Taft-Hartley and Landrum-Griffin amendments, which 
prohibited jurisdictional strikes, wildcat strikes, solidarity or political strikes, secondary boycotts, and “common 
situs” picketing.  Unions also face various other obstacles in inducing employees to strike. The biggest of these 
obstacles is the employer’s right to hire replacement workers to fill in for striking employees.  If the union is 
engaged in an “economic strike” (one for better wages or benefits), the employer has no duty to rehire the 
strikers at the conclusion of the strike, although it must offer former strikers any available positions in the future.  
Thus, the consequences of replacement generally are as harsh as actually losing your job.47  

 
The law has expanded the arsenal of economic weapons available to employers while limiting the 

arsenal available to unions.  Employers maintain the power to order a lock out, hire replacement workers, or 
(upon reaching an impasse or good-faith deadlock) to unilaterally impose conditions on employees.  The fact 
that a union won NLRB certification does not compel the employer to concede to any union demands. The 
employer must meet with the union but can take a hostile position on all union demands.  Also, the employer 
may insist that employees waive rights protected under the Act.  This intransigence could eventually entitle the 
employer to declare an impasse and implement their demands over the union’s objection.48 The employer can 
add additional pressure on the union by temporarily laying off or “locking-out” the employees once an impasse 
is reached.  The employer can also prolong the lockout by hiring temporary workers to replace strikers.49 
 

The laws concerning collective bargaining provide the employer far more bargaining power.  This is 
entirely inconsistent with the first section of the NLRA, stating that one of its main purposes was “restoring 
equality of bargaining power between employers and employees.”50  
 
 

2. How EFCA would change the NLRA 

 
 EFCA would enact three major changes in the NLRA.  First, EFCA would remove the employer’s right 
to demand an election by allowing the NLRB to certify a union on the basis of card check.  Second, EFCA 
would establish new penalties for employer violations of workers’ rights during initial organizing or first 
contract campaigns.  And finally, EFCA would facilitate initial collective bargaining agreements by allowing 
parties to submit bargaining disputes to binding arbitration.    
 

a) Card Check 
 

Organized labor is increasingly relying on card check (a.k.a. “majority sign-up”) instead of elections.  
However, under current US labor law, elections remain the primary way for a union to gain legal certification.51  
Although the NLRA states that the NLRB is only empowered to call an election if a “question” arises over a 
claim of majority support,52 as the Supreme Court ruled in Linden-Lumber, an employer may “question” a 
union’s claim of majority support for any reason or no reason at all.53   

 
EFCA’s card check provisions would overrule Linden-Lumber by amending NLRA section 9(c) to allow 

the NLRB to certify a union without an election if the Board finds that a majority of the employees signed valid 
cards designating the union as their bargaining representative and that no other union is currently certified as the 
employees’ representative.54 But, EFCA would not create the majority sign-up process.55 Instead, it leaves the 
development of guidelines and procedures to the NLRB’s discretion, although the guidelines and procedures 
must include model collective bargaining authorization language, and procedures to be used by the Board to 
establish the validity of signed authorization cards.  In fulfilling EFCA’s mandate, the NLRB could look to the 
Joy Silk doctrine, state labor law governing public sector workers, and Canadian and British labor laws.   
 

Under the Joy Silk doctrine, “an employer may in good faith insist on a Board election as proof of the 
Union’s majority but … it ‘unlawfully refuses to bargain if its insistence on such an election is motivated, not 



by any bona fide doubt as to the union’s majority, but rather by a rejection of the collective bargaining principle 
or by a desire to gain time within which to undermine the union.’”56  Whereas under Linden Lumber an 
employer can insist on an election for no reason other than to gain time to undermine the union, Joy Silks 
conditioned an employer’s election request on good faith doubt. A good faith doubt could be based on 
insufficient proof of majority support, or coercion in obtaining majority support.  But, the employer did not 
need to have actual proof; instead, they only needed to show “some reasonable grounds for believing.”57  

 
If the Board used the Joy Silk doctrine as a guideline for the development of majority-sign-up rules, 

those rules might resemble the following:   
 
The Board shall not certify a labor organization as employees’ representative without an election if: 

a.) there are reasonable grounds to believe that the authorization cards establish majority support 
for the labor organization in an inappropriate unit and in no appropriate units;  

b.) there are reasonable grounds to believe that the labor organization does not have majority 
support from employees within an appropriate bargaining unit; or  

c.) there are reasonable grounds to believe that the labor organization obtained majority support 
through coercion or fraud, and that majority support would not exist but for the misconduct.58

   
 
However, reliance on the Joy Silk doctrine would still leave several issues unanswered.  For instance, 

what if an election petition and an EFCA petition are filed at the same time?  Whose petition should prevail? To 
answer these questions, the Board could look to state labor laws for guidance.  
 

There are now 22 laws in 12 states that grant certain public and private employees the right to form 
unions through the majority sign-up process.59 The majority sign-up law of New York serves as a model for a 
federal card-check regime. The New York Public Employees’ Fair Employment Act (the Taylor Law)60 directs 
the N.Y. State Public Employment Relations Board (PERB) to ascertain public employees’ choice on unions.  
Pursuant to Section 207.2 of the Taylor Law, PERB adopted Section 201.9(g)(1) of their Rules of Procedure, 
which authorizes PERB’s Director to certify a union as the bargaining agent of a group of public employees 
without an election if a majority of employees support the union. This majority must be shown by documentary 
evidence, including dues deduction authorization cards and individual designation cards.61  Section 201.9(g)(1) 
refers to these two types of documentary evidence, but PERB has held that this reference is merely descriptive; 
it does not restrict the Board from accepting ‘other evidences’ of majority support.62 Finally, 201.9(g)(1) states 
that card check is only available when “the choice available to the employees in a negotiating unit is limited to 
the selection or rejection of a single employee organization.” 
   

Under section 201.2(b) of PERB’s Rules, an employer or union can file a “unit clarification” or “unit 
placement” petition at any time.  A unit placement petition may be filed with a certification petition or in 
response to a certification petition, and unit issues are generally considered before the director determines 
whether an election is necessary.  In contrast, challenges to the validity or authenticity of the cards, as well as 
allegations of union coercion, can only be made in response to the Director’s decision on whether or not an 
election is required.63  If both an election petition and a card check certification petition are filed, the latter 
petition will always prevail over the former as long as 201.9(g)(1)’s majority status requirement is met.64    

 
NY’s PERB procedures highlight several principles for a US card-check system.  First, majority sign-up 

should be available only in cases where only one union is involved.  Second, majority support may be 
established by more than authorization cards.  Third, if the Board determines that a union is eligible for 
certification without an election, the employer should have an opportunity to challenge the Board’s 
determination. Fourth, since unit-decisions are normally made during pre-election hearings, the Board should 
create a unit placement petition65 that can be submitted when the union is seeking card-check.  And fifth, 
employees’ petition for card-check certification should always prevail over an employer’s election petition, 
except where the union is not eligible for card-check certification.     
  



Canada and Great Britain have both adopted card-check.  Canada’s national labor code and four 
provincial labor codes permit card-check certification.66 Labor boards investigate to ensure that no fraud or 
coercion has occurred, and the statutes require card signers to complete a membership application and make a 
small payment to the union to show that their choice was voluntary.  Furthermore, some provincial boards will 
order an election when card signers are a relatively narrow majority, or where the outcome is closely contested. 

 
 Great Britain’s Employment Relations Act of 1999 also encourages voluntary recognition, rather than 
elections.67 Under this Act, if an employer refuses to recognize a union, the union can apply to the Central 
Arbitration Committee ("CAC"), a state agency that determines whether or not the union has majority support.  
The CAC can certify the union without an election, except: (1) when an election is in the interest of good 
industrial relations; (2) when a significant number of workers inform the CAC that they do not want the union; 
or (3) when “evidence” regarding the circumstances in which union members became members creates 
sufficient doubts about whether a significant number of workers really want the union to bargain for them.68 
 

While developing procedures for majority sign-up under EFCA, the NLRB could adopt some of the 
additional safeguards used in Canada and Britain.  First, the Board could require card-signers to complete a 
union membership application and make a small payment to the union to ensure that majority support is genuine.  
Second, like provincial labor boards in Canada and the CAC in Britain, the Board could direct an election even 
where there is majority support in an appropriate unit if there is only a simple majority, when an election would 
be “in the interest of good industrial relations,” or other extenuating circumstances are present.  

 
b)  Quick Elections and Other Proposed Revisions   

 
 Opposition to card check has crossed party lines, with many so-called moderate Democrats criticizing 
the provision.  It is rumored that the card check section might be removed to appease moderates, replaced by a 
“quick election” scheme requiring union elections to be held within five or 10 days after 30 % of workers sign 
cards favoring having a union.69 To further address labor’s concerns, Senators are also considering adding 
sections that would require employers to give union organizers access to company property (legislatively 
overruling Lechmere) and would bar employers from requiring workers to attend “captive audience meetings.”70 
 
 Four Canadian provinces currently have similar “quick election” regimes.71 All four of these provinces 
previously had card-check but moved to an “instant ballot” scheme requiring provincial labor boards to hold an 
election within five to seven days of receiving a petition supported by a card majority.72 However, a quick 
timeframe is not the only thing that differentiates union elections in Canada from management-dominated 
NLRB elections.  All Canadian provinces, including those that have replaced card-check with quick elections, 
have adopted restrictions on employer electioneering, and tough penalties for unfair management practices. 
 
 For example, in Ontario, which has quick elections instead of card check, the Ontario Labor Relations 
Board (“OLRB”) regularly certified unions to punish employers for holding captive audience meetings.73 This 
“mandatory certification” remedy is similar to NLRB Gissel orders.  Although the OLRB was stripped of this 
power in 1998,74 the Board can still issue remedies that are much more substantial than those normally issued 
by the NLRB.  For example, in Barons Metal (2001), the OLRB not only ordered the election to be re-run, it 
also ordered the firm to pay compensation to employees and the union, provide the union with an office inside 
the plant, and to pay employees for regular meetings with the union on company premises.75      
 
 In the Fieldcrest Cannon case, the NLRB ordered “special access” remedies like those issued in Barons 

Metal.  The Board ordered that the employer: grant union members a 5.5 % wage increase; grant the Union and 
its representatives reasonable access to all places where notices to employees are customarily posted, and to the 
employer’s facilities in non-work areas during employees’ non-work time; give notice of, and equal time and 
facilities for the Union to respond to, any anti-union address made by the employer to its employees; and give 
the Union the right to deliver a 30-minute speech to employees on working time prior to any Board election 



which may be scheduled in which the Union was a participant.76 All of these special remedies were upheld by a 
federal court after the employer challenged the decision, except for the 5.5 % wage-increase.77  
 
 Although the Board can issue special remedies, they languish in disuse.78 The remedies’ effectiveness is 
also limited by their reactive nature.  Under Lechmere, union organizers are denied access to the workplace 
prior to the election.  They can only be awarded access after the employer has already defeated their efforts.  To 
address these concerns, EFCA may include sections giving union organizers access to employees as of right, 
rather than only as a remedy for past employer misdeeds. 
 

c)  Stronger Remedies 
 

The weakness of the NLRA’s remedial scheme is apparent when it is compared to other federal statutes.  
If an employer violates NLRA section 8(a)(3), the employee is legally entitled to reinstatement and back-pay in 
the amount of back wages minus what the worker earned or could have earned in the interim.79 In contrast, the 
Fair Labor Standards Act provides for double backpay without any subtraction for interim earned wages to 
workers who are not paid proper wages.80 Anti-discrimination statutes, like Title VII of the Civil Rights Act of 
1964 and the Americans with Disabilities Act, also provide for damages for emotional distress and punitive 
damages.81 Furthermore, it is much easier to prove an employer’s violations of these acts.82 

   
EFCA will strengthen NLRA remedies by: (1) requiring the NLRB to seek an injunction against any 

employer engaged in unlawful labor practices during an organizing or first contract drive; (2) providing for 
triple back pay when an employee is unlawfully discharged or discriminated against during an organizing or 
first contract drive; and (3) allowing the NLRB to impose civil fines of up to $20,000 for each violation of 
NLRA sections 8(a)(1) and 8(a)(3) during an organizing or first contract drive.  

    
Under the current version of NLRA section 10(l), an employer can seek a mandatory injunction against 

a union for violating NLRA sections 8(b)(4), 8(b)(7) or 8(e).83 The Regional Director must request a temporary 
injunction in federal court if a charge is filed against a union for such violations and the Director believes the 
charge has merit.  But, unions cannot seek 10(l) injunctions against any employer violations of NLRA 8(a).  
Instead, they are limited to seeking injunctive relief under NLRA 10(j).  Under section 10(j), the NLRB has the 
option – but not the requirement – to seek a federal injunction against unlawful employer activity.   

 
EFCA addresses this imbalance in injunctive relief by amending section 10(l) to state that investigation 

of charges of employer violations of NLRA 8(a)(1) or 8(a)(3) made during an initial organizing campaign or 
until the first collective bargaining contract is entered into “shall be made forthwith and given priority over all 

other cases.”  
 
 
3. First Contract Mediation and Arbitration  

 

 Although NLRA 8(d) imposes a duty to bargain in “good faith,” employers often drag their feet during 
negotiations to avoid reaching a contract, especially during negotiations for a first contract.84 In the U.S., 32 % 
of unions fail to reach a contract within one year after achieving recognition, while only 8 % of Canadian 
unions fail to do so.85 This difference is likely due to the fact that Canadian labor law provides for first contract 
arbitration, whereas U.S. labor law does not.  
     

Under current U.S. law, when negotiations come to a stand-still, the Federal Mediation and Conciliation 
Service (“FMCS”) may provide mediation and conciliation services upon the request of one or more parties to 
the dispute, if the dispute threatens a substantial interruption of commerce.86 But, the NLRA does not provide 
for the use of binding arbitration to settle disputes.   

 



EFCA would provide for more meaningful bargaining in first contract cases by amending section 8 to 
state the following: (h) Whenever collective bargaining is for the purpose of establishing an initial agreement 
following union certification: (1) the parties must start bargaining no later than 10 days after the employer 
receives a written request for collective bargaining from the union, unless the parties agree to a longer time 
period; (2) if the parties still have not reached an agreement after 90 days of negotiating, or such additional 
period as the parties may agree upon, then either party may notify FMCS of the existence of the dispute and 
request mediation; and (3) if FMCS is unable to bring the parties to agreement by mediation after 30 days, or 
such additional period as the parties may agree upon, then the Service “shall refer the dispute to an arbitration 
board established in accordance with such regulations as may be prescribed by the Service.” 
  

The third section of 8(h) provides for interest arbitration of collective bargaining disputes.  Interest 
arbitration87 developed in the public sector about 30 years ago in states that permit public employees to form 
unions and engage in collective bargaining.  Some public sector employees in N.Y. have been using interest 
arbitration since 1974.  N.Y.’s Taylor Law makes arbitration by a tripartite panel the final step in resolving 
bargaining impasses between the state and employees of police and fire departments.88    

  
While relatively commonplace in the public sector, arbitration would be a drastic change to labor law in 

the private sector.  NLRA 8(d) explicitly states that the duty to bargain in good faith “does not compel either 
party to agree to a proposal or require the making of a concession.”  By requiring FMCS to refer disputes that 
are not settled to arbitration, EFCA essentially compels the party to agree.  The conflict between EFCA and 8(d) 
raises the question of whether the proposed 8(h) integrates or excludes 8(d)’s duty to bargain in good faith.89  

 
Parties may also be surrendering their right to resort to economic warfare by submitting to arbitration.  

NLRA section 8(d)(4) states that “[there] continues in full force and effect, without resorting to strike or lock-

out, all the terms and conditions of the existing contract for a period of sixty days after [notice of a contract 
dispute is given to FMCS under Section 8(d)(3)] until the expiration date of such contract, whichever occurs 
later.”  After FMCS is notified, “the parties must allow mediation efforts to take place for 30 days.”90  

 
If parties cannot strike or lockout under 8(d)(4) until 30 days after FMCS is contacted, it seems that they 

would be similarly prohibited after FMCS is contacted under 8(h)(2) to mediate an initial bargaining agreement 
dispute, as well as when FMCS refers the dispute to arbitration under 8(h)(3).  Furthermore, most public-sector 
employees who fall under interest arbitration laws, such as police officers and firefighters, do not have the right 
to strike, and the Supreme Court has interpreted binding arbitration clauses in collective bargaining agreements 
to waive the right to strike over matters subject to the arbitration clause.91 EFCA is silent on employees’ right to 
strike while an arbitration proceeding is pending or currently taking place.  Nevertheless, unions ought to 
consider the possibility that by accepting binding arbitration, they may be giving up their right to strike during 
negotiations for an initial collective bargaining agreement.    

 
It is unclear how EFCA’s arbitral system would work.  EFCA does not articulate any deadlines by which 

the arbitral panel must issue its decree, the standards governing the scope of any arbitrator-imposed terms and 
conditions, the subjects that may or may not be incorporated into any arbitration decision, the standards 
governing any appeal from arbitration, or how the “arbitration board” shall be selected.  Instead, EFCA gives 
the FMCS the power to decide these substantive matters, stating that “the Service shall refer the dispute to an 
arbitration board established in accordance with such regulations as may be prescribed by the Service.”  

 
Most arbitration panels are composed of three arbitrators, one selected by each party and the third 

selected by the two appointed arbitrators.  Instead of letting the parties pick, FMCS could appoint all three by 
itself.  Although EFCA does not seem like it would prohibit FMCS from doing that, selecting entire panels 
would likely lead to accusations of bias – either being too favorable to management or too favorable to labor.  
To avoid the perception of bias, FMCS could promulgate regulations that give each side control over selection 
of at least one arbitrator, reserving selection of the third arbitrator to the Service.    

 



Opponents of EFCA are concerned about the scope of arbitration, claiming it would undermine private 
business decision-making.  FMCS could appease these critics by adopting regulations based on NLRB case law 
that distinguish between mandatory and permissive bargaining terms and limit the scope of arbitration to 
mandatory subjects.92 Such regulations may be necessary to uphold EFCA’s explicit limitation of arbitration to 
establishing initial agreements.  Federal court decisions show that the method of negotiating contract succession 
is a permissive subject.93 Thus, extending arbitration to permissive subjects could possibly create a loophole in 
EFCA, allowing the use of initial arbitral decrees to extend arbitration to the negotiation of successor contracts.   

 
However, limiting the panels’ scope to mandatory subjects would still leave them with broad discretion.  

For example, contracting out of unit members’ work is generally considered a mandatory subject,94  so the panel 
could prevent the outsourcing of work.  And pension plans for current employees is another mandatory 
subject,95 so the panel could also require an employer to modify pension benefits.     
 

 

4. Conclusion 

 

 The need for reform of American labor law has increased as a result of the evisceration of long-standing 
NLRB precedent by the Bush-appointed Board.  Although the Obama Board may reverse many of these 
decisions, workers’ rights will remain in a precarious position if the law itself is not changed.  Taft-Hartley’s 
protection of employer “free speech” limits the Board’s ability to prevent pre-election coercion. While the past 
Board was unwilling to use available remedies, a Board dedicated to aggressive enforcement will still have little 
to work with, owing to the weakness of the NLRA’s remedial scheme.  Finally, entering a collective bargaining 
agreement is too difficult due to the weakness of the “good faith” bargaining duty and the unequal ability to 
engage in economic warfare created by Taft-Hartley’s restrictions on union activities.      
 
 EFCA’s reforms must be viewed in the context of current and past law.  The current election system 
gives employers too many advantages over unions.  Card check could be implemented by the NLRB along the 
lines of the Joy Silk doctrine, as well as state and foreign law.  The quick election scheme proposed in place of 
card check should also make it easier for workers to organize.  Although EFCA only improves remedies 
available to workers, this “one-sided” reform is not so one-sided once you consider the current imbalance of 
available remedies between employers and employees.  Lastly, EFCA’s imposition of interest arbitration for 
initial collective bargaining disputes lacks details but these details can easily be filled in by FMCS through 
reliance on NLRB precedent.  
 

If EFCA does not pass in the 111th Congress, labor is prepared for a long-term struggle to win its 
passage.96 Thus, although EFCA may not pass this year, we hope that the foregoing legal analysis will remain 
relevant to the ongoing debate over the future of U.S. labor law.   
____________________ 
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